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STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, John Andrew Craven, Sr., was convicted of failure to register as a
sex offender in violation of Idaho Code § 18-8309 and § 18-8311, and was sentenced to a unified
term of 18 years, with three years fixed. Mr. Craven appeals from his judgment of conviction,
challenging the district court’s instruction to the jury on the elements of the offense, which
omitted the knowledge requirement as set forth in section 18-8311.

The district court’s

instruction constituted fundamental error because it violated Mr. Craven’s unwaived right to
procedural due process, as guaranteed by the United States and Idaho Constitutions, and the error
plainly exists and was not harmless.

Statement of Facts and Course of Proceedings
Mr. Craven was convicted of rape in 2000, and was required by his judgment of
conviction to register as a sex offender under the Sexual Offender Registration Act. (State’s Ex.
5.) At trial, the State introduced evidence that Mr. Craven checked into the Boise Inn Motel,
4060 W. Fairview Ave., (“the motel”) on December 22, 2014, and checked out of the motel on
August 16, 2015. (State’s Ex. 1; Tr., p.99, L.20 – p.100, L.1.) The State introduced a document,
dated January 29, 2015, on which Mr. Craven listed his physical address and his mailing address
as 4060 W. Fairview Ave. #208. (State’s Ex. 2; Tr., p.24, L.24 – p.25, L.7.) Mr. Craven did not
notify the Ada County Sheriff’s Office of any change in his address after he checked out of the
motel. (Tr., p.163, L.23 – p.164, L.14, p.169, Ls.12-15, p.193, Ls.18-21, p.194, Ls.1-12, p.306,
Ls.9-12.) He testified he checked out of the motel because he was “having some problems with
the management” and could not afford the room charge, and slept in his car, in the parking lot of
the motel, on every night from August 16, 2015, until October 14, 2015, with the exception of
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two or four non-consecutive nights, when he stayed elsewhere. (Tr., p.288, L.23 – p.290, L.16,
p.302, Ls.2-8, p.303, Ls.20-23, p.370, L.20 – p.371, L.13.) On October 14, 2015, Mr. Craven
was arrested at another location on an unrelated parole violation. (Tr., p.183, Ls.13-16, p.202,
Ls.12-17; Presentence Investigation Report (“PSI”), p.84.)
Mr. Craven was charged by Information with one count of failure to register as a sex
offender in violation of Idaho Code § 18-8309 and § 18-8311. (R., pp.44-45.) The Information
alleged:
That the Defendant, JOHN ANDREW CRAVEN SR, on or after the 19th day of
August, 2015, in the County of Ada, State of Idaho, did, while having a lawful
duty to register as a sex offender, fail to register, verify his address or provide
notice or update his information as required by law, to-wit: the Defendant failed
to appear in person and notify the sheriff of the county where the offender is
required to register, of a change to his street address, actual address, vehicle
registration, name change, change in employment, or student status, within two
(2) working days.
(R., p.45.) The State filed an Information Part II which alleged Mr. Craven is subject to the
persistent violator enhancement pursuant to Idaho Code § 19-2514. (R., pp.63-65.)
The case was tried to a jury in April 2017. (R., pp.132-48.) Mr. Craven testified he did
not notify the sheriff’s office of a change of his address after he checked out of the motel on
August 16, 2015, because he “didn’t move” and continued to “stay[ ] there.” (Tr., p.306, Ls.415.) He testified he thought he was complying with the registration requirements because he was
still living at the motel. (Tr., p.306, L.17 – p.309, L.13, Tr., p.313, Ls.17-25.) He testified, “I
was doing what I thought was right.” (Tr., p.310, Ls.13-14.)
The district court instructed the jury that the State had to prove each of the following
elements beyond a reasonable doubt:
1.
2.

On or after the 19th day of August, 2015;
in the State of Idaho;
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3.
4.
5.
6.

the defendant, JOHN ANDREW CRAVEN SR., failed to register a
change in his street address or actual address;
in person at the office of the sheriff of the county in which the defendant
resided or was temporarily domiciled;
within two (2) working days after the change; and
the defendant was at the time required to register under the Sex Offender
Registration Act.

(R., p.167; Tr., p.379, L.21 – p.380, L.13.) The jury asked one question during its deliberations,
“What is the legal definition in Idaho of ‘residence,’ and ‘mailing address,’ and is room number
or apartment number a requirement of/required component of either residence or mailing
address?” (R., p.177.) The district court provided the following written response to the jury’s
question:
For purposes of this case, “residence” means the offender’s present place of
abode. The term mailing address is not defined by the statute. Terms which are
of common usage and are sufficiently generally understood need not be further
defined by the Court.
The elements you must find in this case are set forth in the jury instructions
previously provided by the Court.
(R., p.178; Tr., p.425, Ls.6-22.)
The jury found Mr. Craven guilty. (R., p.179.) Mr. Craven then pled guilty to being a
persistent violator, and the district court accepted his guilty plea. (Tr., p.439, Ls.2-19.). The
district court sentenced Mr. Craven to a unified term of 18 years, with three years fixed.
(R., p.185; Tr., p.492, L.25 – p.493, L.8.) The judgment of conviction was filed on June 12,
2017, and Mr. Craven filed a timely notice of appeal on June 23, 2017. (R., pp.184-91.)
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ISSUE
Did the district court commit fundamental error when it failed to instruct the jury regarding the
knowledge element of the offense?

4

ARGUMENT
The District Court Committed Fundamental Error When It Failed To Instruct The Jury
Regarding The Knowledge Element Of The Offense
A.

Introduction
Mr. Craven was charged with failure to register as a sex offender in violation of Idaho

Code § 18-8309 and § 18-8311, based on his failure to update his address with the Ada County
Sheriff’s Office after he checked out of the Boise Inn Motel on August 16, 2015. Section 188311 makes it a crime to “knowingly fail[ ] to register, verify . . . address, or provide any
information or notice as required . . . .” I.C. § 18-8311(1) (emphasis added). At Mr. Craven’s
trial, the jury was not instructed regarding the knowledge element of the offense. The jury was
instructed simply that the State had to prove Mr. Craven failed to register a change in his address
within two working days after the change. (R., p.167; Tr., p.379, L.21 – p.380, L.13.) This
instruction lowered the State’s burden of proof, and violated Mr. Craven’s rights under the Due
Process Class of the United States and Idaho Constitutions. The error was not harmless in light
of Mr. Craven’s testimony that he thought he was complying with the registration requirements
by residing in the parking lot of the motel after he checked out.

B.

Standard Of Review
The issue of whether the jury has been properly instructed is a matter of law over which

this Court exercises free review. State v. Zichko, 129 Idaho 259, 264 (1996). “This Court
reviews jury instructions to ascertain whether, when considered as a whole, they fairly and
adequately present the issues and state the applicable law.” Id. (citations omitted). Because
Mr. Craven did not object to the elements instruction in the district court, this Court reviews the
instruction for fundamental error. See State v. Adamcik, 152 Idaho 445, 472-73 (2012). In order
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to establish fundamental error, the defendant must show: “(1) the alleged error violated an
unwaived constitutional right; (2) the alleged error plainly exists; and (3) the alleged error was
not harmless.” Id. at 473 (citing State v. Perry, 150 Idaho 209, 228 (2010)).

C.

The Elements Instruction Violated Mr. Craven’s Unwaived Constitutional Right To Due
Process And The Error Plainly Exists And Was Not Harmless
A criminal defendant’s right to a fair trial is protected by the Due Process Clause of the

Fourteenth Amendment of the United States Constitution and Article I, § 13 of the Idaho
Constitution. U.S CONST. amd. XIV; ID. CONST. art. 1 § 13. The Court of Appeals has held that
“[a]n erroneous instruction that relieves the State of its burden to prove an element of a charged
crime can be characterized as . . . a violation of due process . . . .” State v. Parsons, 153 Idaho
666, 669 (Ct. App. 2012) (citations omitted).
In order to prove Mr. Craven was subject to criminal penalties for violating the
registration requirements set forth in section 18-8309(1), the State had to prove his failure to
notify the sheriff of the change in his address was knowing. See I.C. § 18-8311(1) (“An offender
subject to registration who knowingly fails to register, verify his address, or provide any
information or notice as required by this chapter shall be guilty of a felony . . . .”) (emphasis
added). Here, the district court did not instruct the jury regarding the knowledge element of the
offense. The jury was instructed that the State had to prove Mr. Craven “failed to register a
change in his street address or actual address,” but the jury was not instructed that Mr. Craven
had to knowingly fail to register. (R., p.167; Tr., p.379, L.21 – p.380, L.13.)
The instructional error in this case plainly exists, and there is no reason to believe
Mr. Craven’s trial counsel was “sandbagging” the district court by failing to object. It appears
the district court took the elements instruction largely from the Idaho uniform criminal jury
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instructions for failing to register as a sex offender and failing to annually register as a sex
offender. See I.C.J.I. 985, 985A. Neither of these uniform instructions include a knowledge
element. See id. Mr. Craven’s counsel should be excused from failing to object to this legal
error in the instructions, as there is no basis in the record to conclude he knew of the error, but
chose not to object.
The instructional error was not harmless as there is a reasonable probability that the error
affected the outcome of the trial. See Perry, 150 Idaho at 226 (stating that, under fundamental
error review, “the defendant bear[s] the burden of proving there is a reasonable possibility that
the error affected the outcome of the trial.”). Mr. Craven testified he did not notify the sheriff’s
office of a change of his address after he checked out of the motel because he “didn’t move” and
continued to “stay[ ] there” at the motel. (Tr., p.306, Ls.4-15.) He testified he thought he was
complying with the registration requirements because he was still living at the motel—albeit, in
the parking lot instead of in room 208. (Tr., p.306, L.17 – p.309, L.13, Tr., p.313, Ls.17-25.) He
testified, “I was doing what I thought was right.” (Tr., p.310, Ls.13-14.) On the evidence
presented at trial, a reasonable jury could have found Mr. Craven “not guilty” if it had been
properly instructed that the State had to prove Mr.Craven knowingly failed to notify the sheriff’s
office of a change in his address.
The jury asked one question during its deliberations, “What is the legal definition in
Idaho of ‘residence,’ and ‘mailing address,’ and is room number or apartment number a
requirement of/required component of either residence or mailing address?” (R., p.177.) This
question suggests the jury was considering whether, as a matter of law, Mr. Craven changed his
residence when he checked out of his room, and began living in his car in the parking lot. The
district court instructed the jury:
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For purposes of this case, “residence” means the offender’s present place of
abode. The term mailing address is not defined by the statute. Terms which are
of common usage and are sufficiently generally understood need not be further
defined by the Court.
The elements you must find in this case are set forth in the jury instructions
previously provided by the Court.
(R., p.178; Tr., p.425, Ls.6-22.) As discussed above, the elements instruction to which the
district court referred the jury was missing the knowledge element. Thus, the jury could well
have had the impression that failure to register is a strict liability crime. It is not. The use of the
word “knowingly” in section 18-8311(1) is not mere surplusage. See Sweitzer v. Dean, 118
Idaho 568, 572 (1990) (“The Supreme Court will not construe a statute in a way which makes
mere surplusage of provisions included therein.”). Instead, it defines the knowledge element of
the offense. There is a reasonable possibility that the jury could have found Mr. Craven “not
guilty” if it had known it is only a crime for an offender subject to registration to knowingly fail
to provide information or notice as required. See I.C. § 18-8311(1). The district court’s failure
to instruct the jury regarding the knowledge of the element of the offense was fundamental error.

CONCLUSION
Mr. Craven respectfully requests that the Court vacate his conviction and remand this
case to the district court for further proceedings.
DATED this 15th day of March, 2018.

____________/s/_________________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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